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DOLLUTION CONTRCL AZAWINGS 37LRD
STITL OF WESHIGTION
1K TiID MATTER OF )
INLAND FOIUNDR: COMPANY, )
)
zppellant, ) PCHB Ho. §2-129
]
V. j TINKRL FINDINGS OF FACT,
) TONCLUSINNS OF LaW AMND
SPOFEHNE COUNTY ARIF POULLUTIOCH ) CREER
CORTROL ACGTHORITY, H
)
Respondent. )
;

This wmatter, the appezl from the denial of an appiicaticon for a
variance from Sections ¢ 02, 6.04, and 6.08 of responcent's regulationr
1, came before the Pollut:on Control ‘carings Board, Gayle Rolthroc',
Chairman, Lavid arana {o:esiding), and Laewrerce o. Fauail, at a nearing
1n Spokane, washingion, on Hoverber s, 3, and 19, 1332. 7The close of
respondent's case and fina. arguments wore cebmiitzed on December 3,
1982, before —arr, Faulk aad willzam » Herrisor, Acrinistrative Lav
Judge, 1n Spckane.

aprellant was repr=sented by 1ts attorney James A. McDevitt:
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1 also emrtted. appsllanc seehs Lo use oniy ciegan scrap to avold ol
a vanor,

3 v

4 in the 1970's, appelliant bcgan e¥peErienclti alr poLlution

3 srcolames appellars proposcd us:irg & et scrubber Lo oonTrol 1te

O SNLSS1O0E The ges1yn was nok accepteble Lo wespondent. In 19375,

~1
]

appellart i1nstalled & bashcouce ag an AMis3lcn CopLrcl da2vice, wWhich

8 ;as acceptable to respondent.

10 Snme residents doWnwing Srom epperlart's ioavdry Linc the
11 i emissions burdensoare to their ercoymert of 1ile and threlr propervy.
12 Smoly emissions occasionally envelop their properties and irterfere
13 with thelr ord:nary outdoor activities. Trelr views during such times
14 are obscured They alsc testifired to headaches, upset stomachs,
135 buining eyes, coughs, raspy throais, andrso: dicajreeanle odors.
16 VIT
17 rppellart's employees and some residerncs 2o not consider the
18 EM13S10NS overly burcansome They revourt no 111 effects from contact
19 wlth the emiss1i0ns.
20 VITI
21 In 1987, appellant bedan crperioncing intiagsing é1r pollation
20 Draplens again 2fter some &e2al:nig vith resfTaonsenit, anosllarnt
23 dec1ded tc engage odts.de eq«perts to advize it of 1rs air pollution
24 problens and possible solutions
23
20 Fzuzl FILDIHNGS COF F4CT,
CONCLUSICHS 20 uxl & RDLR
27 PCLB Mo 82Z-120 K
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application came for nh=2aring onelors relptaceno's Sorard of Directors on
July I and @, 1982 at the Hearirta ooreilant, memners of the public,
and respondent's staff presented tncir rascpectlve DosiLlons AL Lhe

conclusion of the heatring, tae Board dociwsd Lo deny Lo anglilidllon,
Lo cortinue survellliance of btoe piant, Lot te procecute aryv vielarions

observed 1n the incterim onlv 1f the plant 15 rot 1n compliance wita

Lhe requlation on o: bdefoure cvenuary 2, 1932. Tihe deniai vl the

b

variance was appealed o this 2uard

YTI1T
Appellant presented evidence show.ng tnat abouit 25 ;obs and o halfl

mi1ilion dollar anneal wavrell resulted Zrow 1ts anerzticn. Over a
perind ¢of a year, about $109,000 2n tares were paxd ard $400,000 of

Ggoods were purcnased. An estimated 73 tce B85 peopie have sons
- =

42}

conenic

depandence on appellanc

MLV
appellant's eviderce shows that the cost of promwptly acrieving tne
fourth stepn of 1ts strateas, $135%,00C, 153 2 subsitzatiel cest £EoO 1k
given its capitelization, present lorg-term debt, and annual osrofit
esperiences. ;
it
rupeliark bas zompleted] Erhe Torst three steps of 118 sirategy at a
cost of between $25,000 and 33,000 The results of 1vs efforks have2
not been fulily evaluvated oy 1l, huwever, althbough 1t espects SLTCESS,

tppellant wants a variance to allow zt flevibility 2f step iour 1s

reguired. although 1t i1nit:ally sounht a tlree-mont~ time period for
FIingL PINDINGS OF FACT7,

CONCLUSICHNS OF Lall & ORLEF
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eydiprent Se closed ard voentilatbcd tn such a vev that
all the arr, gas, and sDarticulatras matior arc
effecuively irezled Tur jemn~va' or desvriccics of
2C0ITus Tabtielr o Giner zI1r conbtzmrranis pe{ore
eriss1or to the atwozpohore.,

3eacrior 6.08 of Regulation 7 provides for an erempilon frovw
penalties for erceeding the emission lamiiations of Requlat:on 1 1f
the exceedence 15 the direci result of unavoidable uwuset conditions or
unavoidable and unforesseanle breakdoy'n 2f equipment or contro
anparatus, the eveat :s5 i1eported Lo respondznkt on the rext working
day, and a reportv 25 subnitted 1f reguesced by rzspondent, Jpon

- -

recel1pt of the report, respcndent's conlrol offzice: mia, allow

centinued exempt operation under certair conditiors, &r —ay reguire
“hat tre plant curtaill or cezse operaticons under ceritailn CondlTtions.
Articie III cf Regulaticn I orovides for a varzance from the

provisicons of Regulatior I:

2. Any persoa vwho owns or 15 1n control of any plan:,
building, structure, establishmenk, process or
equipment, 1ncludirg a group of persons who owns or
controls l:ike processes or like equipment, may aprly to
the Board for a var:ance from rules or regulations
governing the guality, nature, duratiopr, or ercent of

discharges of air cortaminancs Tne applicatior shall
be acceorpanied oy such 1nfoxmdt10p and data as :the
Boerd may requaire The Board nay grant sucn variance,
but only after public hearing or due notice, 1f 1t

finds chat;

1 The @MLSSi0n3 TCTorinyg O DrOncsed Lo oCLur do ot
endairger puclic hrealtt oo 3773ty, ard
Z Cormpliliance Wwiz™ Il rulces 20 ressiaviowns from which
variances 15 S-Ud7nht wonid sroddce ser-ols hardshin
wlzpout egual or creater bLerefizrs vo the puzlic,.
5. lo varrance shall bHe granted pursdanlk to this sechiaon
unitll the Boa-d has considered Lie relubive 1nCziestcs
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AVITET

any Conclusion of Law swhich 3hould w2 deemed a Pinding of Faco 1s

hereby adopted as such.
From these Findings of Fact come these

CORCLUSIONS OF LiW

The Board has jurisdicticn over the persons and subject matter of
this proceeding
IT
appellant carries the burden of proving, by a oreponderance of the

avidence, that the denial ol vhe variancs appl:.cation was 1n er'or
Al 1ssue i1n thls metter are the particulilar requiremenis of 2rticle

ITI A&. whicn provide.

The Board may grant such varianace, but only after
public hearaing or due not.ce, 1f 1t finds that:

1. The emi1issions occurring or proposed toc occur do

not erdanger public healtn or zafety: and
=] ¥

2

Compliance with the rules or regulations from
which variances 1s sought would produce Serious
hardshbip without =qual or greater ben=fits to the
nublic.

If the foregoing £indings are made ir favor of granting a variance,
respondent's Board must nonetheless weigh the eifect of the discharges

on the various i1nterests involved.

o variance shall be granted pursuart to tnis sectlon
unti1l the Board has considered rhe relative 1nterests
of the applicant, other owners of property likely to
be affected by the discharge, and the general publac.

FINAL FIWRINGS Of FRCT,
CONCLJSICHNS Or 724 & OrDEFR
PCiiB Mo 82-120 G
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11

appellant did rot prove that 1t would suffer serious hardship E 1t
were reqguired to comply with Section 6,04 of Regulatior i. Patcher,
1ts evidernce s directed at che diciiculties 1pvolved in complying

with Section 5.02z.

The cost cof coimplylng with the firsi three stepns of the compliance

schedule 15 nci pressed as a sericus harés-ip pellant has

desig~ and 1nstallation of an 1-Jzcvien svste” :f zhe Iirst iLhree

steps fail., Bather, 1t intends Lo make a dscis:on whethsr Lo Droce
P . P - PR S oy = - = ~r ~ vy 2 Ml o~ - - h
bassd upon the results of the f1rsL tnrec stens e decision wil

HYe i1pfluenced py the success of the strategy zalen, or by tne
alternatives available 1f the strat=gv 18 not successful, When
appellant decides to add pollution egu:ippment or to renlace 1ts
furnace, 1t will then be more appropriale t2 consider whether the

rrovosed measures, because of their estert or cost, must be sprcad

Und

=
[vr]
—
{7
=
1]
L

riod of time, ard a varlance Co

{T

over & considereble p

the circumstances, the cost of the fourtn siep of the strategy has

- i

relevance to the question as Lo hardshin resulting from 1mplementat

of the first three steps. The graptiag of a variance wouid be

2 I{ those 3isps are sdccensivl, respondert nas radicated Lhub ot
would not prosecute certaln past alleged violat:ors

FT”!.T '.-'__JT_":;.‘]G:J
COMCLUSIONS QF
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comulying with thal section under other provisions of
Ouir view on the val:d:ty of

addressed 1n an enforcemnent

3

rocesding,

P'[J

r1)

any fi1ading of

hereby adopted as such

From these Conclus:ons,
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